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;UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE‘! YORK 


Plaintiff, 73 Civ. 1559 (TFG) 
-azainst- ; STIPULATED FACTS 
TATES OF AMERICA, et al., 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and between 
the attorneys for the respective varties hereto, that the 
following facts are true and accurate although both parties 
lreserve the right to adduce evidence in support of factual 
findings suovpvlemental to those herein and reserve the right 


© 


| 
| 
lto object to the relevance or materiality of any fact agreed 
| 


| upon herein: 


1. The plaintifr©, desse 8. Stephens, was 


Devartment and its successor, the United States Postal 


eee emvloyed by the United States Post Office 
| 
| 


Service, from January 24, 1948 through August 12, 1971. 

2. On March 22, 1969, the pnlaintiff was arrested 
by postal insvectors and charged with embezzling a single 
test package prepared and placed into the mails by emplcyees 
of the Post Office Department. This package initially came 


into the plaintiff's hands in the course of his official 


duties within the registry section of the 36th Street postal 


facility, New York, New York. 


( 


3. By letter dated March 25, 1969, the plaintiff 
was advised of proposed action to remove him from postal 
employment and to effect his suspension from such employment 
without pay pending his removal. The proposed suspension and 
removal were based upon a charge that on March 22, 1969, 
during the course of his employment the plaintiff had 
embezzled the test package mentioned in paragranh 2, above. 

A true covy of the letter of March 25, 1969 is annexed hereto 
| as Exhibit 1. 

4, By letters dated March 28, 1969, the plaintiff 
was advised of his suspension from postal emplcyment without 
pay commencing March 31, 1969. True copies of these letters 
are annexed hereto as Exhibits 2 and 3. 

5. On October 14, 1969, the plaintiff was indicted 
by a Federal grand jury and charged with embezzlement of 
the test package in violation of 18 U.S.C. §1709. 

6. On January 8, 1971, the plaintiff was adjudged 
suilty of the embezzlement charged in the indictment and 
was sentenced to serve a term of six months' imprisonment. 

At the time of sentencing, the plaintiff was released on his 
own recognizance pending his appeal. A true copy of the 
judement and commitment is annexed hereto as Exhibit 4. 

7. On May 22, i971, the plaintiff's conviction 
was affirmed by the Court of Appeals for the Second Circuit. 

8, The plaintiff pursued and exhausted his 
administrative remedies within the Postal Service to 


challenge his suspension and proposed dismissal. 


pe 
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9. By letter dated August 2, 1971, the plaintiff 
was advised by the Postal Service that the charge of 
embezzling the contents of the test package on March 22, 

| 1969 was sustained ds was the suspension pending disposition 
of the charge. A true copy of this letter is annexed hereto 
| as Exhibit 5. 
| 10. By letter dated August 6, 1971, the plaintiff 
| was advised that his removal from postal employment would be 
effective August 12, 1971. A true copy of this letter is 
annexed hereto as Exhibit 6. 
: 11. The plaintiff appealed the termination of his 
employment to the defendant Civil Service Commission. 

l2. After a hearing on January 17, 1972, the 
Civil Service Commission sustained the suspension and sub- 
sequent removal of the plaintiff from postal employment. 
Plaintiff was notified of this action by letter dated 
February 23, 1972. A true copy of this letter is annexed 
hereto as Exhibit 7. 


conviction, his suspension from employment and his eventual 
dismissal was his embezzlement of the test parcel on March 
22, 1969. 

14. At the time of the termination of the 


plaintiff's employment on August 12, 1971, he was a postal 


i 13. The sole grounds of plaintiff's criminal 


| Career service employee in the title distribution window 
clerk, level 5, step 11, and as such his annual salary was 


| $7,898.00. 
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15. At the time that the plaintiff's employment 
jwas terminated on August 12, 1971 there had been deducted 


from his salary during his employment the sum of $6,606.02, 


iwhich sum had been deposited on his behalf in the Civil 


| 


Service Retirement and Disability Fund. This sum, plus 


| accrued interest in the amount of $232.81, represented 
plaintiff's lump sum retirement credit in the Civil Service 
Retirement and Disability Fund as of January, 1972. 

16. At the time of the termination of the 
plaintiff's employment, he had earned but not received 


payment of salary in the amount of $240.00. 


17. At the termination of plaintiff's employment 


he had a right to receive a sum representing payment for 


unused annual leave. The precise amount of the payment 


plaintiff was entitled to receive in this regard is in 
dispute between the parties but was not less than $454.17. 

18. The Postal Service has withheld from the 
plaintiff all payment of final salary referred to in 
paragraph 16 above and all of the lump sum in lieu of annual 
leave referred to in paragraph 17 above, and plaintiff has 
never had actual possession of these funds. 

19. By letter dated November 13, 1969, the 
plaintiff was notified that the Post Office Department 
attributed losses in the amount of $8,425.46 to thefts 


allegedly committed by the plaintiff other than the theft 


of which he was subsequently convicted. By this letter 


the Post Office Department requested payment from the 


-—>istpesrp erature wanemartnensnen—stretssu shennan thlSRSnsreiteanr-sresineenstit 
: ° 


plaintiff of this amount and indicated that set-off of the 


Government's loss would be made against funds due the 


plaintiff from the government unless payment was received. 


A true copy of this letter is annexed hereto as. Exhibit 8. 
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20. By letter dated November 17, 1969, Mr. Edward 
V. Morand, Esq., then counsel for Mr. Stephens, wrote to the 
Post Office Department requesting details of the losses re- 


ferred to in the Post Office Department's demand letter of 


November 13, 1969, Exhibit 8. A true copy of this letter is 


jannexed hereto as Exhibit 9. 


21. By letter dated December 16, 1969, the Post 


Office Department replied to Mr. Morand's letter of November 


17, 1969, Exhibit 9, offering him the opportunity to inspect 
the forms supporting the losses being charged to Mr. Stephens. 
A true copy of this letter is annexed hereto as Exhibit 10. 

22. By letter dated January 21, 1970, Edward V. 
Morand advised the Post Office Department that he had 


reviewed the papers made available to him and found them 


inadequate to support the claim asserted against Mr. Stephens. 
A true copy of this letter is annexed hereto as Exhibit 11. 
23. By notice dated August 6, 1971, plaintiff was 


notified by the Postal Service that it alleged that there 


ome known governmental losses chargeable to him and that 


jantil further notice all monies due him would be withheld. 
A true copy of this letter is annexed hereto as Exhibit 12. 
24. By letter to the Postal Service dated October 
>, 1971, the plaintiff denied that the government had 
oe any losses by reason of any misconduct by him, and 
protested the withholding of any monies from him. A true 
copy of this letter is annexed hereto as Exhibit 13. 
25. On or about November {, 1971, plaintiff, while 


pervane his sentence for the theft of the test package, 


applied to the Civil Service Commission for payment of his 
ump sum retirement credit. A true copy of this application 


S annexed hereto as Exhibit 14. 
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n-569 26. Prior to November, 1971, the Postal Data 
Center, withheld payment of plaintiff's final Salary and 
unused leave in the amount of $694.17 and had requested the 


Civil Service Commission to set off funds covering the 


}remaining amount of the claim, $7,731.29. A true copy of 


lthe Postal Service request to the Civil Service Commission 

| for set off is annexed hereto as Exhibit 15. 

| 27. By notice dated January 14, 1972, plaintiff 
was notified by the Civil Service Commission that the Postal 
Service had advised it that he was indebted to the United 
States in the sum of $7,731.29, and that at the Postal 
Service's request, the Civil Service Commission was with-— 


holding from him payment of his lump sum retirement credit 


;of $6,638.83. A true copy of this notice is annexed hereto 


c Exhibit 16. 


28. On or about February 4, 1972, the Postal 
Service applied to plaintiff's claimed $8,425.46 indebtedness 
to it, the sum of $7,533.00, consisting of the following: 
$240.00 of final salary, $454.17 of unused leave and 
$6,838.83 of the lump sum retirement credit otherwise due 
the plaintiff. The remainder of the claimed indebtedness, 
$892.46, remains uncollected. 

29. By letter of May 24, 1972, to the Postal 
Service, plaintiff's counsel requested notice of final 
determination of his claim for his terminal leave pay, 
retirement fund contributions and bonus of $300.00 allegedly 
due him. A true copy of this letter is annexed hereto as 
Exhibit 17. 

30. In response to the plaintiff's letter of 


May 24, 1972, Mr. William J. Cotter, Assistant Postmaster 


General of the Postal Service, responded by letter of 
June 2, 1972, wherein he advised that the Postal Service 
had set off the amount of $7,533.00 in funds otherwisz 

} due the plaintiff in satisfaction of the Postal Service 

losses allegedly caused by plaintiff's thefts. A true 

copy of this letter is annexed hereto as Exhibit 18. 

31. By letter to the Civil Service Commission, 
dated November 3, 1972, plaintiff by his attorney requested 
that plaintiff's November 7, 1971, application to it for 
a lump sum retirement refund be considered withdrawn, 
and his right to an annuity re-instated. A true copy of 
this letter o annexed hereto as Exhibit 19. 

32. By letter dated November 22, 1972, the 
Civil Service Commission denied plaintiff's November 3, 
1972 application to withdraw his application for payment 
of his lump sum retirement credit. A true copy of this 
letter is annexed hereto as Exhibit 20. 

33. By letter dated November 6, 1972, 
plaintiff's counsel requested that the Comptroller 
General of the United States annul the set off action 
taken by the Postal Service against the plaintiff and 
remand the matter for & hearing. A true copy of this 
letter is annexed hereto as Exhibit 21. 

34. By letter dated February 22, 1973, 
the Postal Service responded to plaintiff's letter to 


the Comptroller General, asserting that the plaintiff 


was given sufficient notice of the law and facts upon 
which the Postal Service had based its set off. A 


True copy of this letter is annexed hereto as Exhibit 22. 


35. No court action has been instituted by 
the Postal Service, Civil Service Commission or other 
United States governmental agency pricr to defendant's 
answer in this action to establish the Postal Service 
claim that plaintiff is indebted to it. 

Dated: New York. New York 
January az , 1975 


MICHAEL D. HAMPDEN 
Attorney for Plaintiff 


THE LEGAL AID SOCIETY 
1029 East 163rd Street 
Bronx, New York 10459 
Tel.: (212) 991-4600 


By: bon F. 
LAN F. FELDMAN 
Of Counsel 


PAUL J. CURRAN 

United States Attorney for 
the Southern District of 
New York 

Attorney for Defendants 


By wt elisa 
SAMUEL J. WILSON 


AssistantYUnited States 
Attorney 
Tel.: (212) 791-1971-/5 Jo. 
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POST OFFICE DEPARTMENT : 
POSTAL INSPECTOR 


INSPECTOR 
S. 4M. Jones 


CASE NO. 


New York, N.¥. 10001 105012-SD (P) 


March 25, 1969 


‘ Mr. Jesse 8B. Stephens 
Apt. 1-D 
300 Eest 159th Street 
Bronx, New Yori: 10451 


Pear Mr. Stephens: 


This is advance notice of at least 35 days from the issuance date 
of this letter that it is proposed to renove you frox the Service, 
suspend without pay for such period as may be acninistratively 
cecided, or to take such other cisciplinary action as may be deened 
warranted for the following reason: 


CUASGE NO, 1: 


You are charced with removing mail frou official channels 

in that eon tarch 22, 1959, at 10:O5aa, while officially 
eaployed as a recular clerk in the vasyistry Section of 

the 33th Street Facility of the New York, 4H.¥. post office, 
you orened and removed the contents froa resister parcel 
#372551-X accressed to Kinberley Jewelers, 5754 Hollywood 
Boulevard, Los Anveles, California $0023 bearins a retur 
address Williaa Oliver, Dianoend-Watches-Jewelry, 10 Vest 
7th Steeet, New York, N.Y. 16026 which had been encorsed 
for return to the sender, You cenceezled the contents of 
this parcel on your person where it wes found by Postal 
Inspector S, NH. Jones and Investizetive Aice Cugene Zanbarda 
after you had tecn apprehenced in the aforecentioned «egistry 
Section, 


In view of the nature of the offense cited in Charcce No. 1, it is 
believed it would not be in the best interest of the Governacnt 

to retain you in en active cuty status pendin; action on the chartse. 
You ace hereby notified that the Actin, uczicnal Director, Hr. 
Williaa A. Carroll, Jr., General Post Office, Sew York, h.Y¥. 10098, 
proposes to suspend you frou an active duty status pending action 
‘on the charze. 


EXHIBIT 1 ss ERA © 
BEST COPY AVAILABLE 


New York, .¥. -~2- Case Ko. 105012-SD (P) 


You are hereby given 2+ hours fro: the receipt of this letter within which 

to reply to tir. Jokn &. Strachan, ‘ostmaster, General Post Office, New 

York, &.Y. COOL, to show reasons why this suspension should not te effected, 
You nay reply personally or in writing, or toth, and be accompanied by a 
representative if you so choose, 


If you wish to reply personally anc/or in the conpany of a representative, 
you may coutact Foployee Kelations Officer “obert Dravin or Eaploves Xelations 
Assistant Carl T. Bizsnon at coon 3509, General Post Office, New Yor':, N.Y. 
10001, between tke hours of 9 AJM. and 4 P.M, Hondays through Fridays for 

& sutually convenient time. IE you reply in person, a Susaary of your oral 
reply will be prepared by the Postmaster cr his cesiznee, who will forward 
it with the vostuaster’s recosmendatioa to the Acting fecional Director, 

If you wish to reply in weitiny, direct your reply to the Postuaster, c/o 
Kaployment & Services Section, ‘oon 3599, General Post Office, 33rd Street 
& Eighth Avenue, iiew York, N.¥. 16001. This reply will be forwarded to the 
Acting t:egional Director with the Postmaster"s recomiendztion. 


After the expiration cf the 24-hour period, ycu will be advised in writing, 
by the Acting Sectional Director, Williaa A, Carrell, Jr., New York; N.Y. 
16993, of his decisicn with rezard to suspendiny you. I£ the decisicn is 
adverse, you will be informed as to the charce relied upon as the reason 
for takin: the adverse action. You will be «dvized of the decision reached 
Tegatdles. of whether vou reply to this letter, 


You are hereby given ten calendar days froma the ceceipt of this letter of 
proposed adverse ection within which to reply, You way reply personally 
(and in the coanany cf a representative, if you choose) oc in writinz, er 
both personally and in writing, to Hr. John “2, Strachan, Postmaster, Kew 
York, h.¥. 1001, You may furnish affidavits or other evidence in support 
of your reply. : 
If you wish to reply personally ond/or in tha company of a representative, 
you tiay contact Employee Lelations Gfficer obert Dravia or Exployce 
Relations Assistant Carl T. Bisnon at Soom 3509, General Post Office, New 
York, N.Y. 10001, betwcen the hours of 9 A.M. and & *.K, Noncays throuch 
Fridays, for a mutually convenient tise. If you reply in person, a Stctuary 
o your oral reply will be prepared by the Postmaster or his desiznee, who 
“ik1 forward it with the Yostmaster’s recormendation to the Acting Keszional 
Director, If you wish to reply in writin-, direct your reply to the 
Postiaastec, c/o Eploywent and Services Section, ‘oom 3509, Ceneral Post 
Office, 33rd Street & Dishth Avenue, New York, X.Y. 10001, This reply will 
be Corwarced to the Acting kesional Director with the Postmaster's 
recowwsuendation, 


ee eentenee elie antennae erect emeeeteeentitin 
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New York, N.Y. -3- Case No, 105012-SD (Pp) 


If additional tine is needed to precare your reply, it will be considered 
upon writtca apslication to the postuaster showin:, the necessity. After 
the expiration of this period all the facts in your case, inelucing your 
reply, if wade within the allotted time, end affidavits, tf any, will be 
Given careful consideration by the vostaaster at Mew York, N.Y., who will 
subait his reccu.exndation as to the action he believes warranted in your 
case to Mr, William A, Carroll, Jr,, Acting kegional Director, General 
Post Gffice, New Yock, w.Y. 16093, 


All the facts in your case, includin your reply and the Postmaster's 
recomcencation, vill be given careful consideration by tir, Carroll, who 
Will furnish you with a letter of cecisicn, If the decision is adverse, 
you will be acvised as to the char-es relied uson as the reasons for 
tarin,, the adverse action, You will be advised of the decision reached, 
regardless of whether you reply to this tetter, 


Very truly yours, 


S, M4. Jones 
fostal inspector 


al 
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Marth'28, 1969 


Mr. Jesse B. Stephens 
Career Distribution Clerk 
300 East 159th St. Apt. 1D 
Bronx, NY 10451 


Dear Mr. Stephens: 


There is attached decision dated March 28, 1969 rendered 
by the Acting kegional Director regarding the proposal to 
suspend you from duty without pay as set forth in the 
letter of proposed Adverse Action addressed to you dated 
March 25, 1969. 


The Acting Regional Director has authorized your suspension 


from the Postal Service for an indefinits period. accordingly 
you will be suspended from duty without pay beginning March °°’. 
31, 1969. 


Sincerely, 


John R. Strachan 
Postmaster 


encl. 


CC: 36th St. Facility 


EXHIBIT - 2 


( es PH 


3lsJvsde 
Exte 7133 


March 23, 1969 


fr. Jes3ze B. Stephens 

Caresr Distritution Clerk 
United States root Office 
New York, New Yor< 10001 


Lear Er. Stephens: 


This vil refrer to the proposal to suspend you zs 9st forth in tho letter 
eddreased to you from @ rosteal Inenector duted March 25, 1969 ta whica 
you made a yritten reply cated Larch 26, 1959. 


In view ef the seri, ous nature of the charse (recoving mail fron offictal 
chonnels vhile officially exployed) es sat Zorth in the letter of proposed 
Advers2 Action a4ate! iareb 25, 1909, 14 is ry dectsion that you shell be 
suspendea froa the Yoatal Servics fer wn incerinite period, poncing a 

Finel acjucleation of the csorse preferred acsinst you. 


You heve on right to reguest to be carried in a pay status to the extent 
of your ecerucl ammual denve. if you gccide to be carried in en annusl 
leave Gti, your suspension riil start when your aceruecd leave hus 
been exuausted. However, if you do not choose to be esrvried in an emmal 
Leave Stotud, tho rostazster will acvise you of the efiective date of 
your Suspension. 


ate 


In addition to acvising you of the etfeotive date of your suspension, the 
Fostmasber vail furaish you vith the "imployee's Copy” GF Fox 50, 
HotiLiention ef Personnel Acticnu 


You huva a risht to enpcal this decision tos 


(1) the sssistant tostmoster Ceneral, Durecu of Operations, Fost Office 
Leperiment, “Nashingtons, se Ce 20200, or 


(2) the Yirector, U. 5S. Civil Service Comission, Hew York Reclon, 26 
Federnl Flusa, icv Yoricy Yew Yorx 10007, 


- Even thovssh you eppenal this deelsion unicr the Depertuent'a Frocecures 
Z ) 


you ill ce continued in e nom-pay stetus penidins my decision on the 
v ‘ ws 
action to be taken on the chnar:so. 


E8 Va 
=7 2 BIT < /f 


EXHIBIT 3 | 


Auy apucel munt be sutritted, in rrisin:, anc must identify the resasona 

~w fe <J 

. sor the arusaie Your slivisilliy to cpneaX to the U,. S. civil Servica 
‘oe 


Carmission La ase . on your varser stetuge 


Should you file an appeal sith the Commission or threugh the vepartment's 
procecurcs you are ayoxre’ tint you sill 


(a) have ¥Yrecdom fron restraint, interference, ccercion, divcricinat! 
er reprisal 


(5) have the risat to be oo reprazented, end acvyisel By a 
repreeentative of your own choosing, ond 


be if the person esciating you is a postal exployse he shall be 
ss & reasomible auount of officinl time to avsist son in the 
preperation of the aypeul, and Bs will be extences the ri:zht contained 
a itea (sn) above. 


If you anpeal tnis deolstoa to the U. S. Civil Service Comnalesion, you 
heve no Pi:bht to appeal throuyk the fowtal Appeal srocedures. if fou 
vill, wee hie renusrs the unpellate “ecisics, hove the risat to esrenl 
on Cither ta tne 2. vs Glvll Service Comission, <uc Sour 

fo fAppenk.uanc Novlew or to javisory Arbliration. 


peal to the <irector, U. 3. Civil Eorvice Usaploasion, 


Ox “ith the sztaletant roste aster Jeaoral, Surscu co: GOperacions, please 
Sunil: ing eat the fostanuswer with a oi,mnod copay of jour cppecdde 
: vincerelLy yours, 


HLlsiasn aA. Carrell 
Actin: feclonal Tdrector 


CC8 grat 
Fil, New York,NY 10001 

Case Ho. 105012-Sp (F) Inspector S.é. Jones 
DC 69-1229 
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Ce ai tat a ot ‘ Want es: 
‘ Cy» wa a ie A fed 
by C pbc. ed Le ce 
“fy MENT, AND cor erste (Rev. 2-68) 


Wnited States istrict Court 
FOR a 
SOUTHERN DISTRICT OF NEW YORK 


« Hnited States of America 


Onthis “8th =~ .gayot January, 1971 F* come the attorney forthe 
oe and the defendant eppeared tn personand' by Edward V. Borand, Esq., 


i 


‘It Is Apsupcen that the defendant upon his plea of ° not guilty and a finding of 
guilty by the Court, defendant having waived trial by jury, 
has been convicted of the offense of Petes a Postal Service employee, unlawfully, 
wilfully ond mowingly embozzling a packere which had come into his 
possession and was intended to be conveyed by mail. (Title 18, U.S. Code, 
Section 1705.) 


' 
4 


as charged? 
end the court having asked the defendant whether he has anything to say why judgment should no’ 
be pronounced, and no sufQcient cause to the contrary being shown or appearing to the Court, 


* Is ADIUDGED that the defendant is guilty as charged and convicted. . 


- Iris Ansuparo thut the defendant js hereby committed to the custody of the Spied Gensnat Oo. 
Aus authorized representative for iraprisonment for a period of! SIX (6) OSHS 


pet endont reloased on his own recog nizance pending appeal. 


+t pate " 
figs ; 


hee 
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Ir Is Ones EEro that the ‘otk deliver a certified copy of this judgement and cumsitmcttt to th: a 
..,, United States Marshal or other qua :fied officer and that the Copy serve a3 = noo ONth: oe 
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PERSONNEL DEPARTMENT 
Washington, OC 20260 


August 2, 1971 


Mr. Jesse B. Stephens 
300 East 159th Street 
Bronx, New York 10451 


Dear Mr. Stephens: 


This appellate level has completed its examination of your appeals 
from the adverse decisions of the Regional Director as outlined in 
his letters to you dated March 28 and June 2, 1969. 


A careful review has been made of the entire case file, including 
the charge against you, your written replies of March 26, April 2 
and April 8, 1969 and the recommendations of the postmaster. A 
hearing was scheduled for July 15, 1969 but was postponed pending 
initial court action. You were found guilty in court in November, 
1670. The hcaring was then scheduled for January 4, 1971; however, 
at the request of your attorney it was continued until February 4, 
1971. You were informed that no further postponements would be 
granted. Accordingly your attorney's request for a continuance 
pending a court appeal was denied. 


A postponement of the administrative hearing may be granted pending 
an initial court decision so that the individual does not have to 
divulge his defense in advance of court action. There is no obli- 
gation to hold administrative action in abeyance pending a court 
appeal. 1. refusing to participate and withdrawing from the hear- 
ing of February 4, 1971, you forfeited your right to an administra- 
tive hearing and opportunity to cross examine your accusers. Mr. 
Edward V. Morand's letter of April 9, 1971 has been included in the 
case file. Your appeal case is being adjudicated based upon the 
existing evidence of record. 


It is the opinion of this appeliate level that all essential pro- © 
cedural requirements have been met and your rights were not violated. 


EXHIBIT 5 


ots 


You are charged with removing mail from official channels in that on 
4 March 22, 1969 you opened and removed the contents of a registered 

“| : parcel and concealed the contents on your person. Details of the 
charge are contained in the notice of proposed adverse action dated 
March 25, 1969. The cnarge is supported by the sworn affidavit of 
Clerk Alexander Beck, the Investigecive Summary marked Exhibit 23, am 
by Exhibits M-2, M-3 and M-5. 


Since you and/or your representative were not present throughout the 
hearing, the hearing is nec valid in that it violated Article X, Sect: 
G.4.d. of the National Agi:eement. Inspector Stewart M. Jones' statem 
cannot be accepted as swern testimony but it does tend to support his 
Investigative Summary dated March 25, 1969. Charge Number 1, which is 
supported by substanti2i evidence of record, is sustained. 


Based upon the sustained charge your removal is considered to be both 

in the best interests of and will promoce the efficiency of the postal 
service. The Regional Director's decision to remove you from the postal 
service is sustained. You will be advised soeaity of the effective 

date of your removal. The Regional Director's decision to place you on 
i emergency suspension pending disposition of the charge is considered to 
have been both warranted and RECeNS Ory in order to insure the security 
of the mails. 


You have the right of electing to appeal this decision to one of the 
following: (1) the Board of Appeals and Review, Personnel Department, 
Post Office Department, Washington, D.C. 20260, (2) to the Director, 
Civil Service Commission, New Federal Building, 26 Federal Plaza, New 
York, New York, 10007, or (3) if you are a member of a unit where ex- 
clusive recognition has been granted to an employee organization having 
an agreement for advisory arbitration, you may, with the organization's 
consent, appeal to arbitration provided the organization is willing to 
pay one-half of the cost. 


An appeal to the Board of Appeals and Review should contain a full state- 
ment as to the reason for appealing this decision and include a copy of 
the decision of this office. If you appeal-to the Board of Appeals and 
Review, you do not have a further right to appeal to the U. S. Civil 
Service Commission. If you elect to appeal to the U. S. Civil Service 
Commission, you do not have a further right to appeal to the Board of 
Appeals and Review. 
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Any further appeal must be in writing at any time after receipt of 
this letter of decision but not later than fifteen (15) calendar 
days after the adverse action has been effected. If the adverse 
action has been effected prior to this decision, you have fifteen 
(15) days from the receipt of this letter within which to appeal. 
A signed copy of your appeal must also be furnished to this office. 


Sincerely yours, 


oC A 


Lawrence C. Gayle 
Assistant Postmaster General 
Employee Relations Department 


mie postmasren UNITED STATES POST OFFICE deeauny aire To 
NEW YORK, N.Y. 10001 


C®RIIFIFD MATIC 975682) 971-7148 


August 6, 1971 


Mr. Jesse B. Stephens 
Distribution Clerk 

390 Fast 159th Street Apt.#1-D 
Bronx, New York 1051 


Dear Mr. Stephens: 


In accordance with the decision of the Assistant Postmaster 
General, which was mailed to you on August 2, 1971, you are 
advised that your removal will be effective August 12, 1971. 
Your copy of the Form POD showing your removal, is enclosed 
herewith. 


Sincerely yours, 


bind 


G ge/ J g/tHds ae 
Officer n Chard 


Copy by ordinary mail. 
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DIRECTOR. NEW YORK REGION 
U.S. CVE SERVICE Commission 
FEDERAL BUILDING, 26 FLOERAL PLAZA 


L)- 


NEW YORK, N.Y. 10007 


tm» 


( # 


—- 


WYsAt 


UNITED STATES CiVIL SERVICE COMMISSION 


NEW YORK REGION 


COMPRISING NEW YORK, NEW JERSEY, YOUR REFERENCE 


PUERTO RICO AND THE VIRGIN ISLANDS ed 
j OFFICE OF THE DIRECTOR, NEW YORK, N.Y. 10007 F EB Z 3 972 
: . f: = 
Reslonal Poetsuster Ceneval Ret Section 1) Appeal 
ss x - _— > ‘§: be ~PPe Pol 
Us te tortal cer7.ce Appellant: CIS we ihe aeoenia 
Sneatar Ne Fe ietrmypoliten Feglos Position: “s8trswution .itate 
bow Fork, sew corte = liye Location: "ew lore, dew Lori 


Acts Managur, exgloyee Teistions 
ae a 


Dear Sir: 
In accordance with the instructions contained in Section 772.30 of 
the Commission's Regulations governing appeals of preference eligibles 


' Preference #t of 19k, there is 
jmion in the case of the above< 
‘yy this 


under Section li of the Veterans 
transmitted herewith a copy of the dec 
named preference eligible whose appeal has been considered 


office. 


The further appeal rights of the parties to the appeal are fully set 
forth in the concluding paragraphs cf the attached decision. 


Bar Wonaeapionens (eis 


4 
POR TAS REGIONAL DiBSSTOR 
Sincerely yours, 
Sere Caneer 
i Nature of Recommendation: 
e dganay eotion pusteined 2 | 
Attachment: 
copy of Lecisicn 
tumary of Luaring ip, Lernard Celvarts 
F bo as Mr, Sores Ee Ctehene Rational Fecrsssntetive 
P . GA Post 159 Ctroet enoriten yortsl vurnero inion 


75) eer «Jd 4yaore 


Apoartrent is 
flew Xoru, New York 15085 


iyoox, tiew Tore LJuSh 


NY AD-170 Rev. 
August 1968 


EXHIBIT 7 


tite Jes & 
399 fast Loe 
Fromm, Mew York 10451 


Dear ihe. Stophens: 


Ca Maren 22, 15969, while emploved at tha Naw York, New York, post 
you woe approicaded sor tha chaft ans rifling ei ravister 


-s 


fad 
hae 


ail. 2n exveninarion ef tha reported renistry losses solctead to 
: pe enpredactions Giselosed your rospomsibiiity for Losses totaling 


$3,425.45. This te in addition to thy emount recovered from you at 
the tins of yous aoprciucasion. 


: Tha olreumstanees of cach loss included in the Lgetdenaerers most the 
: eritevia set Eorth in the dacision of Lonrnar v ne Stetina, 
: . “ wg <q 7 2se Cor 
«a BOF, even. 635 C200 SO id, 1539) altivmad 17 3 Zd JeF (CCA 
, 2, 1943) certiorari danied 313 U. 8. 537 (1941). 
e H ‘tis Lotter ¢ 
bo : this Lotter 28 a ¢canand on si for payncnt of $3 2425.45, which should 
- 2 SIA i 
oe bee (ha Forti or oe chack payuble to “Diue 
: 53 tficor, sfice P eget end forvard2d in tha ce 
Closed addressed ie OL tegen: AP postnye. 
yose Tal Toe sheey (30) é=;9 TE r.saa is received 
: : , 1960, aor of the Severuisse "e Lone will br 
2 : ; io Hoe 2G Gtk: YOU. Thoveatthar, wa wiil file elain 
. t Condins Counany uncer the blankatc position tend cove ering 
a” ~s r - 0! oir 2 ee 
Ak D2 n3e stool your omloyrmeac for aay retalndor. The manner and 
sprrget tA res md ow vee iE vn a 
Reacts OF e@aivass by “Ls bsadin> con went would then be a matter for 
-% Cfo --S fat. eet ges Cate Zvncin: Inc urante Company. 
a3 a. 
é ee wee e : aes 
W, ~ COTTSR 
Gxt Tssaactor Ss 
FCOccenincs 
(11-12--69) 
ae 
: Faken ce | ts es got to 
ao o/7 EXHIBIT 8 
o,f 
A 
ae, : ae : ° ; a ’ 0 . ys yous 


<A a ea a A a ti ae nt ttl et te tn iitaee stl temaaete 


7 Ce ‘Ae 
S| © Mand : i : é PAPAYA KH 


COUNSELOR AT LAW ‘ CI=-7~-0431 


1776 Broadway 


XXZPOAWESPSIINATRERTX 
NEW YORK i9, N.Y. 


November 17, 1969 


Post Office Department 
Chief Postai Inspector 
Washington, D.C. 20260 


Re: Jesse P. Stephens 
> Case No. 105205-sD 


Your letter dated November 13, 1969, signed by Mr. 
W.o. Cotter, has been turned over to me, as I presently repre- 
sent Mr. Stephens in a matter before the United States District 
Court for the Southern District of New York. 


I would appreciate receiving a detailed amplified bill 
of particulars concerning the alleged depredations and whether 
the same is in cash or merchandise; the date and place of occur- 


rence, 
I would likewise appreciate advice from you as to whe- 
snel wails Ccenand is in anv wey conneccad with the crininal matter 
: involving «ir. Stephens in the District Court. Furthermore, M 
3fechens, as of “his Gate, has failed to receive any notice con- j 
cerning the appeal he initiated. 0 —— ae 
‘ : ee Fe ; 
a“ 
Your advice on this subject will also be most welcome. 
4 


Very: ay yours 


ae 


4 (ay - 


Edwa Cay. Merend - 


EVM:ta 


EXHIBIT 9 


BEST_GOPY AVAILABLE 


ac seta ae 


aM tes a 


Me. Sdvard V. Morand 
Counselor at Law 

1776 Broadway 

Naw York, New York 10019 


wiedge receipt of your lette- dated November 17, 1965 
your client, Hr. Josse P. Stephens. 


cing POD Torns 504, evidencins a Gov 
Postal Inspector in Charsa 
nd Sih Avenua, New York, Pac Yori: 1OoC0i for 
eosc forms will ba eo at the eave loge untii 
$6S after which they will be rx 
Pets judicial dacisions 
be charsed erininally with a: [dua 
yond a reasonable doubt hia ronponsivtility ox. each indévidual 
order to hold him civilly able is enourh to snow that 
Ss occurred, that ha was apprahr Cnr eeer: 
» that ae had access to th: : 
‘Sate that tho mail wu nist t 
are cons aes in th | of oo and 
rch ia the decteton of Lnitsd Stat: 


ne 


ct t= 


Tus question ef sonal] and any lec! ‘nafte a matter that 
should be taken vo with the Ass ag al. Bureau of 
Cogrations, yan 


Since you will undoubcadly need additienal tima to consult with your 
elient corcerninus als indebtedness and cubsenvent ravayment of the 
Govoreament'’s lows wa ave doidine tha collacction faature in abayanee 
Until Jcouary i2Z, I 4£ Chis efiica is not favored with a draft 
an CO eecunk Of §3,4505.46 by chick cote the ot 835 stated in our 
damand lattar of Hoveubar 13, 1¢05 will 204 


Your cooperation in this matter will be appreciated. 
F Pr 


Sincerely yours, 


EXHIBIT 10 


EDWARD V. MORAND 
COUNSELLOR AT LAW 
1776 BROADWAY 
NEW YORE. N. ¥. 10019 


Cl %- 04381 
PL %-3257 


January 21, 1970 


Mr. W. J, Cotter, Chief Inspector 
Post Office Department 
Washington, D. C, 20260 


Dear Sir: 


_ Reference is made to your letter of December a6, 
1969, Re: Jesse P, Stephens, Case # 105205-Sp, 


Pursuant to your information, I visited the Postal 
Inspector Mr. Jones prior to December 30th as requested. [I 
reviewed such papers as he had in ‘his possession, end while 
it clearly indicatec that the government had made refunds to 
& number of persons on the basis of lost mail, there was 
hardly eny evidence whatsoever that this could be chargeable 
. to Mx. Stephens. Ei 


Consequently, I find that there has been a complete 
failure on the part of the government to submit adequate in- 
formation so as to comply with my demand for e¢ Bill or 
Particulars, ZI would suggest that you augments this situation 
‘by. Sending me in detail answers to the questions forwarded to” 
you. “itso prejudice to the defendant's position, but with 
the knowledge that there is no perfect case either on the 
Dart.of the proseeution or the defense, would the government 
be willing to Suggest a token compromise figure of settlement? 


= 
I have advised the District Attorney of my intention. 

to ccmmunicate with you, and I am sending hin a copy of this 
letter. In view of the pressure of an jmpending criminal trial, 
your very prompt attention would be appreciated. i 
? os truly “yours, — 
fife, es 
‘EDVARD V. MORAND ‘j 
EVM: fkt | 
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REG. PM GSNERAL LETTER 
346, REMOVAL - 08/12/71 DID a/s/T CLL:GAP:813/idh 


15-FROM: POSITION TITLE Fee ae ee 17- STEP |18-SALARY 
j OCCUPATION CODE /LEVEL 
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DIST WINDOW CLK 234002 los | aa! Par 407898 


19-NAME AND LOCATION OF EMPLOYING OFFICE BLOCK | FINANCE NO. CLASS CAG | PAY LOC. 


POST OFFICE 


FDR 712 | AN ) 
WEW YORK, NY : ; | 35 8825 A 


20-TO: POSITION TITLE OCCUPATION CODE 


POSITION NO. | 
| | 
FINANCE NO. | CLass | CAG | PAY LOC.| DESIGN 
| x 


|24-NAME AND LOCATION OF EMPLOYING OFFICE | sLocK 


‘ SS 
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25-DUTY STATION (City-State-ZIP Code) ey 26-GSA LOCATION CODE | 


NEW YORK, NY 10001 
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[__]FROM APPOINTMENT OF 6 3108/68. P ; 
REMO L FROM OFFICIALS CHANNSLS WHILS OFFICIALLY BMPICYED ON 5 ° e 
ete: a, ees SUSPENSION FOR AN INDEFINITE PSRIOD BY THE REGIONAL DIRECTOR, 
EFF. 3/31/69. IT WAS THE DSCISION OF THE ASST. POSTMASTER CBNSRAL TO REMOVE, EFF. 
8/12/71. THERE ARE KNOWN GOVERNMENT LOSSES CHARGEABIE TO THIS EMPLOYEE, AND ALL 
MONIRS DUE HIM ARE TO BE WITHHSID UNTIL FURTHER NOTICE. 


379-235 


970 - 


MR JESSE B STRPMENS 
300 E159 ST APT #1D 


31-DATE OF APPOINTMENT AFFIDAVIT (Accession: only) ~~ T34-SIGNATURE (Or other authentication) AND TITLE 


uo S GOVERNMENT PRINTING OFFICE ., 
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Shear OF Connecticut 
2 Cour OF Fairfield 


ie Jesse B, > Sores 


Danbury , Conn : ie. 2 a 
ett is or foe nh. " 1 et e=. y : 
statement | of my own free Miu, without any ponies or assurances: ately peg the. 
oe. eee Appeal File as presently constitutd ty the US Civil Service Commission. I pave” 
|” "" pead the file to the best of sy — as I — mo iegal counsel - Nga sartmdiegso 
| | © awailable to me at this tine. Cag EF 
a. | I kereby request a Hearing by the US Civil Service Sieilgei ot in — ‘matter at thie 
' -*- earliest possible time. I am confined to the Danbury Correctional Institution and will. - 
“be-until tae middle of November, 1971. I request that the nearing be held im New York © 
City after I have been releases and kave time to obtain tke services pf eee counsel 
and to orevare ay side of tke anpoeal, . 
I vaintain taat *y removal was unfair and improper because of the manner in ak the ait 
Post Uffice ‘earinz relative to ny removal was eld. ‘Tae bearing was “eld on Feb. hk, 1971 
and I was present. I was accompanied by Mr William Morand, Attorney at Law. My Morand 
indicated that se aad witadrawn from my case for reasons of i111 health and also because 
I could not afford to pay him for his services. Taerefore I had no representative, I 
lad been convicted in November, 1970 in US District Court on a charge of removing mail 
from normal clannels. I was seatenced on Jarmary 6, 1971. I then appealed tae conviction 
and sentence, lhe apgneal was venting as of Feb. h, "1971, I had petitioned the Appeals 
Court for counsel at tae time of avoeal and counsel had not yet teen appointed, I 
tried to explain all of tkis to tite Hearing Examiner of the Post Office and had asked 
for 2 continuance in view of these facts. Tae request for a contimmance was denied and 
tae hearing was aeld. Because I bad no counsel, I left and was ert denies the 
rigat to hear my accusors and to cross examine then, rig 
I further maintain trat tae 8/12/71 Form 50 proposal of the Post oft C4 pee withholé 
all monies due me because of "known governnent losses" is improper in that there is 
no indication in the kearing summary, appeal file or tae coubt procedings tkat there 
are Known governaental losses chargeable to me, 
I also maintain taat keeving me on sisvension fron 3/31/69 tomy removal on 8/10/71 
was imnroper and illezal. this suspension prevented me from obtaining employment and 
otaer benefits.I was not advised during sy neriod of suspension as to waether I kad 
life insurance coverage provided for Federal Employees or if tke insurance had been 
drooced.Tais lack of knowledge relative to mu health benefit insurance also apnlies. . 
I also maintain that the 8/12/71 Form 50 makes no provision for pebecer me for tae 
accrued amrmal leave due me as of the time tkat I was susvended, 
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* I wis to state further teat Edward V. Moran is not my attorney ant has not been 
since ke revresented me in 'ederal District Court in November 1970/ I dismissed = 
hin and paid kim off at that time, I then asked tkat-legal_ counsel be provided. by... .... 
the court im connection with my anneal, An attorney was appointed and did represent 
ne in the anneal, Since Feb. ), 1°71, I have-kad mo contact with “orand and any... § 

action or correspondence that he kas performed sas beea done witsout my knowledge. 


o ~*~ Sects scpanereuntneeraennead oo ees 


ss ‘bast 3 stg mel Eroas ‘ ae ee ee 
I have read the above statement consisting of 2." pages, which is :°25. <9 .b4 
true and complete to the best. of my knowledge and belief, -I further 7: 0.%." 
understand that the information I have given is not.to be considered. 
confidential and that it may be discussed with or. shown to the inter-— 

ested parties. a . ed apt ae Rey tee ¢ ar ee om 5 “4 ; 


* i3 


a 


Jesse B, Stephens 


rf 


: Liem + 
re - - 


i Subscribed and sworn to befvre ms ae ae a 


at_Danbury, Conn . Lead Tame oe 
« F 3 ; ' be 


thisSte day of October » 97h. 


Set oe 2 RA 


ator, U. S. Civil Service Commission 


‘ NY~I-168 Rev. 
Nov. 1962 : 


USCSC - Now York Region -NY 
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BUREAU OF RETIREMENT, INSURANCE, AND OCCUPATIONAL HeEALTH 
WASHINGTON, D.C. 20415 


/ -/4-7a~ 19 ZA20S asp 


300 & 1S 2t4 df 4 /? RCR: 
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nr ee ees sesthciisasionusiondpeisl 


We irave“béen requested to withnold Irom your retirement refund tne 
amount of your debt to the United States, as shown below: 


REASON FOR OfBT 


CLAIMANT AGENC AMOUNT OF RETIREMENT CREDIT 


pworeesT 
CEL6. O24 P35 
oe 


AMOUNT OF DEBT 


FIFA AF | 


Poctat 7 
Moin 2.0. Pit¢. 


New Yo.k, fi 


i Since the debt is more than your retirement credit, no money can be 
refunded to you. Any questions you may have concerning this matter 
should be presented to the agency shown above, rather than to the 
U. S. Civil Service Commission. 


= ae ene : - ~ sn coir A ‘ “ ponuraarese © cee - a = - 


Mary J. Gleason 
Chief, Refund and Deposit Section 
Claims Division 
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EDWARD Q. Carr. Jr 
Attorney-in-Chief 
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‘ a Assis ttorney-in-Chief 
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TELEPHONE: 
691-8320 : KALMAN FINKEL, Arrorney-in-CHaRce 


U.S. Postal Service 
Bureau of Chie= Postal Inspector 
Washington, D.c. 


Dear Sirs: 


I am writing to you on behalf of my Client, Jesse B. 
Stephens (Soc. Sec. #403-22-461¢). Mr. stephens was 
employed by the Postal Service from 1-24-48 to 8-12-71, 
when he was suspended and removed from the pesition of 
Distribution Window Clerk, PS Level 5, step i1, $7,898 
per annum. 


Mr. Stephens has several money ciaims against the Postal 
Service. He would appreciate your prompt clarification 
and review of why these sums have not been forthcoming 
and final agency decternnination with respect to the 
following amounts: 

a. The sum of $5638.33 re sresents the 
refund to which Mr. Stephens is en- 
titled as a result of the termination 
of his employment. This figure in- 
cludes $5306.02, his contribution to 
the Retirement Fund, and $232.81 in- 
‘terest on this amount. 


The sum of $300.00 was due to Mr. 
Stephens as a bonus at the time of 
his termination. 


The sum of $544.05 represents the 
sum due to Mr. Stephens as terminal 
leavo at the time of his termination. 


The purpose of 1 


who are without a 


EXHIBIT 17 


U.S. Postal Service May 24, 1972 


The above amounts are all being withheld on the basis of 
an alleged indebtedness of Nr. Pie date in the amount of 
$7731.29. My client catesorically denies the alleged in- 
debtedness. The Postal Service has not given him approp- 
riate notice o£ the charges against him nor an opportunity 
to challenge these claims. 


I am enclosing pasers which may be helpful to your final 
determination of ir. Stephens' account. “ita respect to 
the retirement fund credit, the U.S. Civil Service Com- 
mission, Bureau of Retirement, Insurance, and Occupa ational 
Health has referred ir. Stevhens to the 2ostal Service 
because of the alleced indeptness. (“neliosur<c dated 
1-14-72) Inspector :iowd of Grand Centr2t 

sucgested tha: I write to your offic... 

other two amounts, some corresvondencs 

however, a convers2tion I hed on Mey 

Mer. Fartin Kalkstein of the Payroll 

Data Center confirmed the fact that the 

also been withheld to be applied to moa 

ness. 


Assuming that the Postal Service has the right to offset 
amounts due it from an employee, such ¢”2s2c violates the 
elements of Cue process when it is made in so arbitrary 

a manner as revealed in this case. ir. Stephens was not 
given notice by the Postal Service srier <o the contem- 
plated offset nor was he given an opporzanity to fully 
contest the governmen:'s claims agains= nim prior to the 
withholdinc of the sums involved. If we receive no word 
from the Pestal Service in the next thre+ weeks that a 
final determination of lir. Stephens’ claim has been 
reached or that a hearing will be afforsecd to iir. Stephens, 
our office will assume that a resort to the courts will 
be necessary for a prompt resolution cf ail of the issues 
in the case. 


Sincerely, 


Quite 4.3 


Anita ff. 
Associate 


Postal Data Center 
Main P.O. Building - New York, 


Inspector Howd 

Box 68 

Grand Centzal PO 

New Yorwx, N.¥. 10017 


Martin Kalkstein 

New York Postal Data Center 
Payroll Unit 

Room 4560 

New York, N.Y. 10099 


Mr. Bert Ganzer 

Appeals Examiner 

United States Civ_l1 Service 
New York Region 

Fede*«.l Building 

26 T deral Plaza 


Nee York, N.Y. 10907 


Mr. Jesse B. Stephens 
300 East 159 Street 
Apartment 1D 

Bronx, New York 10451 


Commission 


yas 


ATES POS 


* UNITED S, 
% 3DIAURS 


See nae *® 


ASSISTANT POSTMASTER GENERAL 
INSPECTION SERVICE 


Washington. DC 20260 


erase 
rns 


wet co. 19/7. 


Ms. Anita F. Barrett 

Associate Appellate Counsel 

The Legal Aid Society and 
Branch Appeal Bureau 

267 West 17th Street 

New York, New York 10011 


RE: Jesse P. Stephens 
Case No. 105205-SD 


Dear Ms. Barrett: 


This refers to your letter dated May 24, 1972 in behalf of your client 
Mr. Jesse P. Stephens. It concerns the’withholding of funds due Mr. 
Stephens as a result of his depredations on the mail. 


Review of the case file reflects that Mr. Stephens was initially indebted 
to the Government in the amount of $8,425.46. On February 24, 1972 this 
Service was advis.d that the sum of $7,533.00 had been set-off from funds 
due Mr. Stephens. This amount included the amount of $240.00 final salary 
due, unused leave due in the amount of $454.17 and Retirement Fund Account 
in the amount of $6,838.83. On completion of set off there remained a 
balance due of $892.46 for which demand has been made on the bonding com- 
pany under the blanket position bond covering the period of Mr. Stephens’ 
employment. This claim is still pending. 


The facts in this case are that an investigation was initiated darly in 
March 19€9 based on numerous reports of the loss of registered articles 

at the 36th Street Facility of the New York, New York, post office. On 
March 15 Mr. Stephens, who was assigned in the Registry Section, was 
developed as a suspect. He was observed acting in a suspicious manner i+ 
that he opened two registered articles, examined the contents and resealed 
the parcels. These parcels were later intercepted, delivered to the ad- 
dressees on March 17 and the wrappers recovered. 


On March 22, Mr. Stephens was apprehended after he was observed to segregate 
a registered parcel placed in the mail stream and subsequently remove the 
contents. At that time he was taken to his locker where the contents were 
removed, placed in shopping bags and taken with him te the Postal Inspec~ 
tor's Office. A Warning and Waiver Form was given to ic. Stephens which he 
read but refused to sign. Search of his person disclosed that he was wearing 


EXHIBIT 18 
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two pairs of trousers and in the rear pocket of the inner trousers the 
contents were found of the registered parcel. 


We have forwarded to the bonding company POD Forms 504, Inquiry Regarding 
'® * Claim for Insured/C.0.D./Registered Article, which represent payment of 
indemnity to postal patrons by the Postal Service for the loss of articles 
contained in registered parcels which would have been received at the 36th 
Street Facility during the course of Mr. Stephens' employment. Should es 
desire to review these forms, we will make them available tc the Office of 
the Postal Inspector in Charge, New York, for your review. 


Under controlling judicial decisions, it is not necessary that Mr. Stephens 
be charged criminally with each individual loss or even prove beyond a 
reasonable doubt his responsiblity for each individual loss in order to 
hold him civilly liable. It is enough to show that the losses occurred, 
that he was apprehended committing a similar offense, that he had access to 
the other mail, and that there was nothing to indicate that the mail was 
mistreated by any other employee. All these factors were present in your 
client's case and the evidence met the standards set forth in the decision 
of Boerner v. United States, 30 F. Supp. 635 (USDC ED NY, 1939), affirmed 
117 F. 2d 387 (CCA 2, 1941) certiorari denied 313 U..S. 587 (1941). 


On November 13, 1969, a letter of demand for oe, $8,425.46 was | ne oe 
directed to Mr. Stephens. Therein it was stipulated that unless we had 
heard from him within 30 days, set-off action would be initiated and if 
ae necessary demand on surety would be accomplished for any remaining in- 
debtedness after set-off was completed. 


Mr. Stephens employed the services of Mr. Edward V. Morand, Counselor at 

Law, 1776 Broadway, New York, New York. At his request we held the collec- 
tion féature of this case in abeyance until such time as Mr. Stephens' 

appeal of removal from the rolls of the Postal Service was acted on. A 
further request was made and granted to the U. S. Attorney that until such 
time as the criminal prosecution feature had been resolved, no action would 

be taken on the appeal of removal. Mr. Stephens was sentenced on January 8, 
1971 to serve six months imprisonment. He appealed the conviction and was 
remanded on bail. His appeal of sentence was denied, and he was ordered to 
surrender himself on June 7, 1971 to begin serving his sentence. On August 12, 
1971, after a hearing on Mr. Stephens' appeal of removal from the Postal 
Service, he was officially removed. 


se RR 


On September 21, 1971 action was initiated to off-set from money due 
Mr. Stephens the amount of Government losses chargeable to his depredations. 


The statutory requirements for this action are embodied in Title 5, United 
States Code, Sections 5511 and 5512, which make it mandatory that when an 
employee is separated for cause, any pay accruing to him shall be applied 
in whole or in part to the satisfaction of any claim or indebtedness due 
the United States. 


a 


As is shown above, Mr. Stephens was given the opportunity and did contest 
the government's claim against him prior to the set off of $7,533.00. 


We trust this information satisfies your inquiry. 
Sincerely, 


4 « 
Willy J. Cotter 
Assistant Postmaster General 
Inspection Service 


: OrIson S. MARDEN ft 7 
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CIVIL BRANCH LEON SILVERMAN : 
APPEALS BUREAU Hiaean 12: HuALy. te 
BRONX OFFICE Treasurer. 
1029 EAST 163RD STREET SAMUEL W. MURPHY. JR. 


Secretary 
BRONX, NEW YORK 10459 peu 
EDWARD Q. CARR, JR. 
Attorney-in-Chief 
i Mrs. MARY B. TARCHER 
SOCIATE ATTORNEY-IN-CHARGE Assistant Attorney-in- Chief 
MICHAEL D. HAMPDEN 


Presider 


TELEPHONE: 
991-4600 KALMAN FINKEL, ATTORNEY-IN-CHARGE 


November 3, 1972 


United States Civil Service Commission 

Bureau of Retirement, Insurance and 
Occupational Health 

Washington, D.C. 20415 


Dear Sirs; 


We represent [Jesse B B. Stephens (Soc. Sec. #4#08-22-4614). 
Mr. se8 ap ag was employed by the Postal Service from January 
eh, 1948 to August 12, 1971 when he was removed from the posi- 
tion of window clerk, PS level 5, Step 11, $7,895 iad annum at 
the 36th Street Post Office in Manhattan. 


In October ig7i, following his- removal from the Postal 

Service, } 

hektrceent Insurance and Occupational Health for a refund of 

his contribution to the Civil Service Retirement Fund. _Mr. 

Stephens was unaware that since he had completed 5 years of 

service he could leave his contribution in the fund and on 
‘reaching 62 years of age would receive an annuity (Civil 

Service Retirement Act §8A, FPM Sup 831-1 subchapter S12) Had Mr. 

Stephens been informed of this right he would not have filed for 
"a retirement refund. 


(at the time of removal the Postal Service is required 
to instruct the employee to wait until three months before he 
attains age 62 to file his application for retirement (FPM 
Sup 831-1, subchapter $12). The Postal Service did not 
comply with this directive here,; 

apace 


ares 
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The purpose of th. Society is to render legal aid in the City of New York to persons 
whe are without adccuaie wieans to emtlov other counsel. — By-laws of The Lezal Aid Society. 


The Postal Service has through its failure to inform 
our client of his rights effectively prevented him from exer- 
‘cising them. Accordingly we request that his application for 
a retirement refund (ne-has received no payment as of the date) 
be™considered withdrawn and his right to an annuity reinstated. 


eee ere 


If we do not hear from yeu within 10 days we will be 
forced totake the matter to the courts. 


Very truly yours, 


Bibiana O Bad 


Elaine C. Buck 
Associate Appellate Counsel 


a C Ad! 


UNITED STATES CIVIL SERVICE COMMISSION — 


BUREAU OF RETIREMENT, INSURANCE, AND OCCUPATIONAL HEALTH RCZ : LAT :rme 
WASHINGTON, D.C. 20415 


November 22, 1972 


Elaine C. Buck 

Associate Appellate Counsel 
The Legal Aid Society 
Civil Branch Appeals Bureau 
1029 East 163rd St. 

Bronx, N.Y. 10459 


Dear Ms. Buck: 


This is in reference to your letter of November 3, 1972 in the interest 
of Mr. Jesse B. Stephens regarding benefits payable from the Civil Ser-— 
vice Retirement System. 


Mr. Stephens once had an annuity right under the retirement law, but 
that right has been forfeited. At time of his separation from the 
Post Office or August 12, 1971, Mr. Stephen's past Federal service 
entitled him to a choice of two benefits: (1) a refund in full of 
retirement deductions plus interest, which would terminate all re- 
tirement rights; (2) a lifetime anmuity commencing at age 62, if 
all retirement deductions were left in the fund. 


The record shows Mr. Stephens applied for a refund of the deductions 
and interest credited to his account in the retirement fund. Enclosed 
is a photocopy of Mr. Stephen's application for refund. As you will 
note under "Notice to Applicant”, the form states that "If you have more 
than 5 years of service, you may be entitled to annuity rights which 
will be forfeited by payment of this refund....". 


The Post Office Department requested that we withhold $7,731.29 from the 
money payable to Mr. Stephens to recover a debt due the United States 
for theft cof mail. When Mr. Stephens applied for a 

ment claim had to be withheld from the refund payable. Since his retire- 
ment credit was only $6,606.02, this money was paid to the New York 
Postal Data Center to pay a portion of their clain. 


By applying for a refund in lieu of the future anmity, Mr. Stephens 
ended his rights under the Civil Service Retirement System. There is no 
way we might pay any further benefit in the case. 


Sincerely yours, 


ipo : 

Lixs- { a ba aaa 
W. L. Schlappi 

Chief of Section 


Enclosure 
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CIVIL BRANCH ae 
APPEALS BUREAU 


BRONX OFFICE 
1029 EAST 163RD STREET SAMUEL W. MURPHY 


2 BRONX, NEW YORK 10459 mete 
TELEPHONE: EDWARD Q. CARR. Ji 
991-4600 KALMAN FINKEL, ATToRncy-in-CHaRcE Attorne 
Mrs. Mary B. TARC 


ASSOCIATE ATTORNEY-IN-CHARGE Assistant Attorne 
MicHAEL D. HAMPDEN 


HAROLD H. HEALY, J 


November 6, 1972 


a ee 
Comptroller General of the bu - INCEX & FILES 
United States 
4H] G. Street 972 NOY 9 
N. W., Washington, D.C. 20548 ee 


Dear Sir; 


We represent Jesse B. Stephens (Soc. Sec. 
#408-22-4614). Mr. Stephens was employed by the 
United States Postal Service from January 24, 1948 
to August 12, 1971 when he was dismissed as a 
window clerk at the 36th Street Facility of th: New 
York City Post Office. Mr. Stephens was charged with 
and found guilty of removing a package from the mail 
on March 22, 1969. 


The United States Postal Service owes Mr. 
Stephens the following amounts of money: 


1.- $6,838.83 which represents contributions 
to the Civil Service Retirement Fund. 

2. ,A $300.00 bonus. 

3. $544.05 in terminal leave. 


Although the Postal Service concedes that thesessums 
are due Mr. Stephens, it has offset these amounts 
against $8,425.46 which it claims is owed the United 
States by our client. Mr. Stephens denies any 
indebtedness. 


Apparently, the Postal Service is holding Mr. 
Stephens responsible for all the losses suffered by 
the 36th Street Facility during the period of his 
employ. Mr. Stephens has never been given notice 
of the specific charges against him or an opportunity 
to challenge them. 


EXHIBIT 21. 


Assuming that the Postal Service can off- 
set amounts due it from are employee, the method 
used here violates the Due Process Clause of the 
United States Constitution. Mr. Stephens should 
have been given notice of the specific charges 
against him and an opportunity to contest them 
prior to the offset. 


Pursuant to FPM Sup 831-1, S19-S we request 
that you annul the offset action taken by the 
Postal Service and remand the matter for a hearing. 
If we receive no word from you within 10 days we 
will assume that a resort to the courts will be 
nec essary. 


Very truly yours, 


Mal ge 


Elaine C. Buck 
Associate Appellate Counsel 
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LAW DEPARTMENT 
Washington,DC 20260 


FEB 22 1973 


Ms. Elaine C. Buck 
Associate Appellate Counsel 
The Legal Aid Society 

Civil Branch 

1029 East 163rd Street 
Bronx, New York 10459 


Dear Ms. Buck: 


Your letter of November 6, 1972 to the Controller General 
of the United States, pertaining to Jesse B. Stephens, 
was forwarded to us by the General Accounting Office for 
answer. The delay in responding to your letter was 

due to difficulty in locating Mr. Stephens' records. 


Postal Service files show that- in December 1969 or January 
1970 Mr. Stephens' attorney, Edward V. Morand, reviewed 
the claims for losses of registered mail which have been 
attributed to Mr. Stephens. Such a review legally sufficed 
to apprise Mr. Stephens fully of the specific evidence 
used to ascertain the amount of the set off against his 
retirement fund. Moreover, in his letter of May e4, 1972, 
to Ms. Anita F. Barrett of your office, Chief Inspector 
Cotter, Assistant Postmaster General - Inspection Service, 
explained that the evidence was evaluated in light of 

the standards set forth in Boerner v. United States, 

30 F. Supp 635 (B.D. N.Y¥., 1939), aff'd, F. ed 307 

(24 Cir. 1941), cert. denied, 317 U.S. 587. We note 

that the rationale of Boerner was recently applied by 

the Fourth Circuit in Elmore v. United States, 465 F. 2d 
1231 (4th Cir. 1972). 


In all of the circumstances of this matter, it is our view 
that Mr. Stephens has been given ample notice of the legal 
and factual basis for the set off against his pay and 
retirement funds. To date, Mr. Stephens has presented 
nothing to show that the set off was improper in any way. 


EXHIBIT 22 


He has not controverted any material fact relied on by 
the Postal Service. Nor has he suggested that the 
Boerner standards do not cover this matter or that they 
have been misapplied. 


If you submit a presentation as counsel for Mr. Stephens 
pursuant to applicable legal principles, we shall give it 
most serious consideration. 


Very, truly yours 
f oe 
Yard ie 


Harvey Let¥Yer 
Assistant General Counsel 
Labor Law Division 
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OPINION AND FINDINGS OF THE DISTRICT COURT 


u . YH COUK: 1 am going tQ well you right now T am 
18 |. finding in favor a the government. I have analyzed the 
a “19 acl Acnce as we went along. ¢ wade . chact oa we went along. 
20 I will find in favor of the - government. Let me put my 
‘ 21 findings coy priefiy on the record. | 


This is an action which has been tried by the 


' . c i 

. é court without a jury and the following are my findings of 
2A fact ‘and conclusions of law: 
23 Although the action originally had certain Other 
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owe the plaintiff the following sums but for the counterclai 


‘government would owe the plaintiff salary of $240. The 
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claims, by the time of the trial which has just been held 


the claims of the parties boil. down to the following: 

Plaintiff, a former employee of the formen’Pést Of 
Department and what became the postal service in April 2 
1971, is’ claiming in this action certain amounts allegedly 
due him from the government by way of compensation. 

Because of a problem Seek vi aati siete; the 
plaintifé was suspended from his employment’ in the Post 
Office Department in March, 1969, and was later finally 
terminated. 


The evidence shows that the government would 


of the government, which I will mention shortly. 
The government would owe plaintiff a lump sum 


amount on retirement .and disability of $6,838.83. ‘The 
. > . = 


government would owe the plaintiff unused annual: leave 

amounting to $454.17. ‘The total of these amounts is 97,9936 
Certain additional amounts of unused annual 

leave and an amount of bohus are claimed by plaintiff, 

but there is no evidence to support such additional claims. 
tn addléton, plaintifs claims to be entitled 

to a. in lieu of the lump sum retirement of $6,838.83}, 


For reasons discussed a few minutes ago with counsel, I reject 


| 
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the claim that plaintiff is entitled to an enneiee. 

On Naganber 7, 1971, the plaintiff filed an 
application for refund of retirement deductions and as a 
result of that application the Civid Service fund became 
indebted to the plaintiff for the lump sum. That lump sum 
has been seized by the postal service in eabienicie: of 
certain amounts allegedly owed by the plaintiff to the 
postal service. In any event, I find that the indebtedness 
of the government to plaintiff is in the form of the lump 
sum payment rather than the annuity. 

What plainti¢e is seeking in this action is to 
have paid to him this unpaid indebtedness on the ee 
of the government. At least, that is what is being sought — 


as the issues are now tried, although, as I indicated, 


certain other issues were raised initially in the action, bu 


have been dispensed with. 
the government counterclaims, claiming that an 
amount greater than the $7,533 was and is owed by the 
Plaintiff to the government under the following circumstances: 
The government contends that it was required 
to -honor a substantial amount of claims of a who had 
suffered losses of registered mail items and that asa result! & 
of tions claims the government is entitled to recover against 


the person responsible for those losses. The government contend 
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that the plaintiff is responsible for those losses. It is 


conceded that if the government has sustained its burden 


of proof of the plaintiff's responsibility that the plaintif£ 
is indeed indebted to the government for the amounts of 
the claims paid. 

I hold that the government has proved sufficiently 
that the plaintiff was responsible bie 11 instances of thef 
of registered items, commencing January, 1966, and running 
through March, 1969, and that the plaintiff is indebted for 
the total amount paid by the government on such claims, 
namely, $7,620. 

The basis for my holding is as follows: 

The evidence demonstrates that on March 15, 1969, 


pursuant to a special investigation, the plaintiff was ob- 


16 served in the registration cage of the 36th Street postal 

5 

i 18 mail pouches in a suspicious manner. ‘Later two parcels were 
19 discovered to have been slit open. However, the contents’ 
20 of these parcels were apparently not taken out of the 
21 parcels. 

; a Further observance was made of, the plaintiff 
Jas 23 


on March 22, 1969. In advance of -this date a test parcel 


containing certain jewelry had been prepared. As a result 


of 


observations and seizure of materials on March 22, 1969, 
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17 station in New York City to have reached into registered 
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2 it was discovered that plaintiff on that date reached inte 
3 a registered mail pouch,slit open the test parcel, removed 
a a. bie jewelry from it and ee jewelry inside Bermuda 
77 5 shorts which were underneath plaintiff's outer pants. 
- 6 It appear$ that the plaintiff's razor type ee 
‘ 4] was found in the registry cage where he was observed to have 


8 placed it after usage. 
9 7. It appears that this led to a renewed investigatio 
10 of certain losses of registered mail Ebene anon bod occurred 
a - over some period of time prior to the March, 1969, incident. 
: 12 recidental ie. the plaintice was arrested on 
13 March 22, 1969, and was subsequently convicted in this 
14 court epee eds of mail embezzlement. He served a prison 
: 15 sentence for that crime. The conviction was ‘sustained 
16 on appeal. fhe criminal case related solely to the test 
8 " : 2 
17 eee ‘The present case relates not to the test parcel, 
1g _ jut to a number of oe mail losses occurring prior 
19 to the incident involving the tast parcel. 
20 There is no fe ee way of hee etan 
21 or otherwise of plaintiff's spnbceeion ih the ‘losses _ 
2 : : : : 
| which I am referring to. The evidence is entirely Clreun— 
( an 23 stantial. However,in my view 1 ee to show at 


least by a preponderance of the evidence that plaintiff 


has responsiblity for the losses that 1 am referring to. I an 
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referring to 11 specific losses occurring from January, 1966], 
through carly March, 1969. Each of these losses involved I 
"jewelry. In each case I find chat the ee evidenchiiiM 
taken together, taken as a whole, shows that the Locus I 
eccurred in the registry section of the 36th Street Post 
Gftice at times when plaintiff was employed in that registry 
section. I further find that the Ce ee 

taken as a whole demonstrates that plaintiff was responsible 
for these deste and stole the jewelry which was found to be 
missing. : 


The dates of the losses are as follows: January 2 


-1966; June 6; 1967; December 2, 1967; June 25, 1968; 


September 25, 1968; November 27, 1968; a date which is 
approximately December 7th or 9th, 1968; another item or a 
second item involving the dates December 7th or 9th, 1968; 


a date which is about January 18, 1969; a date which is abou 


February i5th or 17th, 1969; and March 11, 1969. 


* 


Ho other employee at the 36th Street Station or 
particularly in the registry cage Of that station has been 


shown to have any involvement with’ any of these losses and 
¢ 


sis no reason to. believe that any such other employee 


was. involved in mail thefts at that location during this 


period. - No other employee was observed to be conducting 
the type of activity which plaintiff was found to be 
SOUTHERN DI ORICT COURT KEVORTERS, US. COURTHOUSE 
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conducting on March 22, 1969. After plaintiff's arrest 
cn March 22, 1969, and his removal from that employment, 
this type of loss ceased. 

‘The government is entitled to judgment on its 
counterclaim in the amount of $7,620 plus costs. It is en- 
‘titled to judgment against plaintifé in bak amount. 

Since this judgment on the counterclaim more | 
than oe what plaintiff is cnlbevek Co Or oe be 
entitled to on his claim, namely, 57533, the plaintif£ is 
entitled to no recovery in this action. 

: Let me ask you, a far as the government, the 


exact form of the judgment, I take it that the government. 


considers that it has now recovered the $7,533, right? 


MR. WILSON: That's right, your Honor. - 
- THE pane All right. So the ner judgment, 
if we want to be accurate, wonld be a judgment for the 
difference between the. $7,620 owed by the ei ainki ee to the 
government and the $7,533 already used to be applied ae 


’ eredited against that amount, and that difference is $87. 


MR. WILSON: Right. 
THE COURT: So the government is entitled to judgmen 
dismissing the claim here of the plaintiff and is entitled 


to a net judgment here of $87 plus costs of the action. 
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| UNITED STATES DISTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK 

|| eee mmemennwmmnnnweewwenenenesceceneenee-x 73 CIV. 1559 TPC 
| JESSE B. STEPHENS, on behalf of : 

| himself and all other persons 

| similarly situated, 


| 
! 


Plaintiffs, 


- against - 


| 
| 
| 
| 


| UNITED STATES OF AMERICA; 

| UNKTED STATES POSTAL SERVICE; 

ibe THEODORE KLASSEN, in his capacity 
jas Postmaster General of the United 
States; 

| UNITED STATES CIVIL SERVICE COMMISSION; 
| ROBERT E. HAMPTON, in his capacity as 

| Chairman of the United States Civil 
i\Service Commission; and 

|ELMER B. STAATS, in his capacity as 


‘Comptroller General of the United 


Defendants. 


i OU MIP AR ey ER ELIT A I SO EOE OB BD CRD TON ON aU A RE PD I A hE I Oh eR A or ay ay ses "HY 
This action came on fi ec trial before the court, Hon. Thomas 
the issues having been 


i 
| 


land the court having found that the plafatiff is entitled to the ; 
jou of $7,533.00 on his claim against the defendact United States 
[Postal Service, and that the defendant United States Postel Service 
Mats entitled to the sum of $7,620.00 on its counterclaim against 
[the plaintiff, and that che net sum owing neneeen such parties is 
$87.00, from the plaintiff to the defendant, and this court ex- 


' pressly Getermines that there is no just reason for delay in 


s entering a final judgment, and that a final judgment, -in favor: of 


. defendants should be entered, it is 


: ORDERED AND ADJUDGED, that the judgment previously entered 
jon January 22, 1976, is hereby vacated, and itis 
' Certad Tats, Armed. dome 
ORDERED AND ADJUDGED, that the defendant,shall have judgment 
lagainst the plaintiff in the sum of $87.00, plus its costs to be 
taxed by the clerk of the court. 


Dated: Wew ew Tort, New York 


, 1976 
Meds ww 


hy Thomes A Griese 
THOMAS P. GRIESA 
United States District Judge 
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